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well says : "Is service like this to be outlawed ? Is the enterprise 
of the great news agencies, or the independent enterprise of the 
great newspapers, or of the great telegraph and cable lines, to be 
denied appeal to the courts, against the inroads of the parasite, for 
no other reason than that the law, fashioned hitherto to fit the rela- 
tions of authors and the public, can not be made to fit the relations of 
the public and this dissimilar class of servants ? Are we to fail our 
plain duty for mere lack of precedent ? We choose, rather, to make 
precedent — one from which is eliminated as immaterial, the law 
grown up around authorship — and we see no better way to start this 
precedent upon a career than by affirming the order appealed from." 



CONSTITUTIONALITY OF TEXAS ANTI-TRUST LAWS. 

The development of large combinations has been so rapid within 
the past few years that courts and legislatures have interfered to 
curb what seemed to them a dangerous tendency. Of all states 
Texas has made the most strenuous efforts to drive all trusts and 
combinations beyond her boundaries. The stringency of her laws 
has, it has been said, enabled her treasury to profit from penalties 
as New Jersey has harvested fees from charters. In particular the 
controversies a number of months ago with corporations affiliated 
with the Standard Oil Co. may be recalled from the wide discussion 
and editorial comment elicited. 

Texas, however, has experienced no inconsiderable difficulty in 
retaining the legislative intent, in the several anti-trust enactments, 
to reach particular restraints of trade while discriminating in favor 
of certain classes and associations — farmers, stockmen, laborers. 

In view of the special prominence given the Federal Anti-Trust 
Law, the "Sherman Act" of 1890 (26 Stat. L. 209), by the Northern 
Securities cases, the recent decision of State ex ret. Attorney-General 
v. Shippers' Compress & Warehouse Co., 69 S. W. 58, declaring 
the Texas Anti-Trust Act of 1895 (Rev. St. 1895 arts. 5313-14) 
unconstitutional, is of interest. With some reluctance, it would 
seem, the court followed the Illinois case of Connolly v. Pipe Co. 
(22 Sup. Ct. Rep. 431), and held that by excepting "agricul- 
tural products and live stock while in the hands of the producer or 
raiser," the act prohibiting restrictions to trade or commerce or of 
aids to commerce was repugnant to the provisions of the 14th 
Amendment of the United States Constitution with respect to equal 
protection of laws. On the same ground the lower court held the 
Anti-Trust laws of 1889 and 1895 unconstitutional in the related 
case of State ex rel. Attorney- General v. Waters-Pierce OH Co., 
67 S. W. 1057, reversing its opinion rendered in Waters-Pierce Oil 
Co. v. State, 44 S. W. 936. 

Illustrating the tendency to relax the vigor of the doctrine that 
all contracts in restraint of trade are void irrespective of circum- 
stances, the court in the Shippers' Compress & Warehouse Co. case, 
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supra, also held that the securing, on the same day, of six cotton 
compresses located in different parts of the state does not show that 
the object was restriction of trade; nor do such acts show restraint 
of aids to commerce where the price for compressing cotton is, in 
effect, regulated by the railroad commission, and cotton required to 
be compressed at the nearest press. (Cf. Diamond Match Co. v. 
Roeber, 106 N. Y. 473 ; Dueber Watch-Case Mfg. Co. v. Howard 
Watch & Clock Co. et al, 66 Fed. 637; U. S. v. Nelson, 52 Fed. 
646.) 

In this connection it is instructive to compare the attitude of the 
United States Supreme Court in the railroad freight pooling case 
(U. S. v. Trans-Missouri Freight Ass"n, 166 U. S. 290) with the 
reasoning in the decision on the sugar refineries case (U. S. v. 
Knight Co., 156 U. S. 1). In the former the Court declared that 
the Federal Anti-Trust act was not limited to "unreasonable" re- 
straints of trade, but that it includes as well reasonable interstate 
contracts of such restraint which might have been valid at common 
law. (But see Eddy on Combinations, sec. 800 and exceptions 
cited.) In the refineries case it was held that it is not contrary to 
the provisions of the Federal Act for a corporation engaged in the 
manufacture and sale of a staple article to purchase the plants of 
competitors, situated and doing business in different states, with the 
admitted object of controlling the manufacture and sale of the 
particular commodity. 



BENEFICIARY S INTEREST IN A LIFE INSURANCE POLICY. 

During the last year the highest court in two states has considered 
the nature of the beneficiary's interest in a life insurance policy 
payable to him "if surviving" the insured. Each case was com- 
plicated by the fact that the insured and the beneficiary perished 
in a common disaster. 

In the first case, Hildebrant v. Ames (Tex. Civ. App. 1902), 
66 S. W. 128, the court held that the interest of the beneficiary, under 
such a policy, was in the nature of an express trust ; that the benefi- 
ciary could not call upon the trustee to execute the trust until the 
contingency of the beneficiary surviving the insured had happened ; 
that since there was no evidence or presumption as to survivorship 
it was impossible to prove the happening of the contingency and 
therefore the trust failed and the money due under the policy went 
to the personal representatives of the insured. In the later case of 
U. S. Casualty Co. v. Kacer, 69 S. W. 372, the Supreme Court of 
Missouri takes a different view, holding that the interest of the 
beneficiary is an absolutely vested interest and that the insertion, in 
the policy, of the words "if surviving" does not change the nature 
of the interest but merely makes it liable to be devested by the 
happening of a condition subsequent. After taking this position the 
court logically draws the conclusion that since there is no proof that 
the condition subsequent did happen, the vested interest of the 



